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DECI SI ON
Presi dent Carpenter, Menbers Ward and Vil l al obos:

This case is before the State Personnel Board (Board) after
the Board granted a Petition for Rehearing filed by appellant Linda
Mayberry (appellant). Appellant filed her Petition For Rehearing
after the Board adopted the Proposed Decision of the Admnistrative
Law Judge (ALJ) which sustained appellant's dismssal from the
position of Psychiatric Technician at the Lanterman Devel opnent al
Center, Departnment of Devel opnent al Services (Departnent).
Appellant had been dismssed from her position for allegedly
slapping a client on the hand, |eaving her clients unattended on
one occasion, and threatening to slash her supervisor's tires.
Wiile the ALJ found insufficient evidence that appellant had |eft

her clients unattended as alleged, he did find sufficient evidence
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to support the abuse and threat charges.

In her Petition for Rehearing, the appellant contends that
there was insufficient evidence in the record to conclude that she
coonmtted the alleged acts and that, in any event, dismssal is too
harsh a penalty for these charges.

After a review of the record in this matter, including the
transcript, exhibits, and the oral and witten argunents of the
parties, the Board sustains appellant's dismssal for the reasons
stated bel ow.

FACTUAL SUMVARY

The appellant was appointed as a Psychiatric Technician
Trainee in 1964 with Fairview Devel opnental Center. She pronot ed
to a Psychiatric Technician the following year and separated from
Fairview on January 31, 1966. After a break in state service, she
was reinstated as a Psychiatric Technician in 1969. She pronoted
to a Developnental Specialist in 1974. She had another brief
separation from state service in 1981 and later took a voluntary
denmotion back to Psychiatric Technician. She transferred to
Lanterman Hospital in 1990 as a Senior Psychiatric Technician, but
again voluntarily denoted to Psychiatric Technician in 1991.

Appel | ant has no previous adverse actions.?!

! These facts are taken from the Proposed Decision of the

Adm ni strative Law Judge.
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Sl appi ng | nci dent

On January 16, 1992, appellant was assigned to care for
clients in the "green" group. One of the clients in this group was
Paul a, an extrenely devel opnentally disabled wonman who had the
mental capacity of an eight nonth old baby. One of the behaviors
Paul a exhi bited was that she would eat al nost anything she found,
particularly plastic disposable diapers and any feces she found in
t he di apers. Because of this behavior and the serious health
hazard it clearly posed, Paula needed to be watched at all tines.

In the afternoon of January 16, 1992, appellant was in the
green group's living area supervising her assigned clients. At
approximately 3:30 or so, appellant's supervisor Audrey Vuelvas
(Vuel vas) stepped into the roomw th two new students, Mario Chavez
and Joshua Mensah, to introduce themto appellant. Vuelvas and the
students then left, only to return several mnutes later at
approximately 4 o'clock while appellant was attenpting to tie
Paul a' s shoes. Appellant was seated on a settee, wth Paula's foot
on her lap, trying to tie Paula' s |aces. Paul a, however, kept
grabbing at appellant's hand, which prevented appellant from being
able to tie the shoes.

The Departnent alleges that while appellant was attenpting to
tie Paula' s shoes, Vuelvas and the two students cane back into the
room w thout appellant noticing. At that point, Wuelvas heard

appel l ant |l oudly shout "no" at Paul a and saw appel | ant take her
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| eft hand and slap Paula hard on her right hand. Vuelvas testified
t hat appellant appeared to be angry at Paula when she did this and
t hen appeared surprised when she | ooked up and saw Vuel vas st andi ng
there. Wuelvas did not say anything to appellant, but imediately
left the roomand asked the two students if they had seen the slap.
The students told her that they did not see appellant slap Paul a.
Vuel vas then called her supervisor, Carolyn Randall, who |ater
spoke with the appellant and initiated an investigation into the
al | eged abuse. Vuel vas then went back into the green group area to
check on Paula and clains to have seen a red mark on her hand. No
one else, however, clains to have seen any red mark on Paul a,
including a doctor who examned Paula's hand several hours after
t he incident.

The appel | ant deni es shouting at Paul a and deni es sl appi ng her
hand. According to appellant, she nerely was pushing Paula's hand
away in order to tie the shoes and nothing nore. Appellant alleges
that her supervisor, Vuelvas, is fabricating the story to get her
di sm ssed because she wanted to bring in new enpl oyees and because
appel l ant had been circulating a petition to have Vuel vas renoved
from her supervisorial position.

Threat | nci dent

It was alleged that, in Novenber 1991, appellant told fellow
psychiatric technician, Goria Marin (Marin), that if Vuelvas, took

any action to jeopardi ze her (appellant's) job, she would slash
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Vuel vas' tires. Marin took this threat seriously and told Vuel vas
about it, although she did not report the incident to anyone el se.
Marin testified at the hearing that she recall ed the appell ant
making this statenent to her in approxinmately Novenber of 1991 and
told WVuelvas about it shortly thereafter. Vuel vas recall ed,
however, |earning about the incident sonetinme in January of 1992.
Appel l ant testified that she never nade any such statenent and
that Marin and Vuelvas are friendly with each other and are sinply
trying to get her (appellant) fired.

Leaving dients Unattended

The final allegation is that imediately after the sl apping
i ncident occurred, appellant left her clients in the green group
room unattended for up to ten mnutes to take a cigarette break
outside, while not telling any other enployees where she was going
or that they needed to cover for her. Wiile psychiatric
technicians nmay take occasional breaks, they always need to nake
sure another worker is watching their group for them especially
when they have patients, such as Paula, who need constant
super vi si on

Vuel vas testified that after the slapping incident, she
escorted the two students to another living area and returned to
find the door closed. Wien she opened it, the green group clients

were there, but appellant was not. Vuelvas was informnmed that
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appel lant left for a cigarette break, but no one was watching her
gr oup.

The appellant testified that she did go on a cigarette break
and that before she went on break she told Marin where she was
going and asked her to watch her group. Appellant further clains
that Marin appeared to acknow edge her request and appel |l ant took
her acknow edgnent to be an acceptance of the responsibility to
wat ch her group

| SSUES

1) Was there a preponderance of evidence sufficient to

support the charges agai nst appel | ant?

2) What is the appropriate penalty under t he

ci rcunmst ances?

DI SCUSSI ON

In his proposed decision, the ALJ found sufficient evidence to
establish the charges concerning the slapping incident and the
threat incident, but not the allegation concerning |leaving clients
unattended. We find no fault with these determnations.

The allegations concerning the slapping incident and the
threat incident boil down to whether one believes Vuelvas' and
Marin's testinony or that of the appellant. The Adm nistrative Law
Judge who heard the case acted as the finder of fact and nade
credibility determnations that Vuelvas' and Marin's testinony was

credi bl e and persuasi ve over that of the appellant's testinony.
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Wil e such credibility determ nations are not binding on the Board,
the Board does give weight to an ALJ's credibility determ nations
absent evidence in the record that the credibility determnations

are unsupportable. As set forth in Wlson v. State Personnel Board

(1978) 59 Cal . App. 3d 865:

Oh the cold record a witness may be clear, concise,
direct, uninpeached, uncontradicted - but on a face to
face evaluation, so exude insincerity as to render his
credibility factor nil. Another wtness nmay funble,
bunbl e, be unsure, uncertain, contradict hinself, on the
basis of a witten transcript be hardly worthy of
belief. But one who sees, hears and observes him may be
convi nced of hi s honest Yy, hi s integrity, hi s
reliability. Wlson . State Personnel Board 59
Cal . App. 3d at 877.

W find insufficient evidence in the record to question the
ALJ)'s credibility determnations that Marin and Vuelvas is to be
bel i eved over appellant, and thus follow his determnations.

As stated in the Board' s Precedential Decisions Karen Johnson

(1992) SPB Dec. No. 91-02 and Paul Johnson (1992) SPB Dec. No. 92-

17, the uncorroborated testinony of just one witness may, in sone
cases, constitute substantial evidence to support the allegations
contained in an adverse action. Since we find that Mrin and
Vuel vas were telling the truth, we can conclude from the record
that appellant angrily slapped Paula's hand and al so nade a threat
to Marin about slashing Vuelvas's tires.

Appel l ant argues that Vuelvas's testinony as to the slapping
incident should not be believed as there were three other staff

menbers present in the roomat the tine of the incident and none of
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them saw or heard the alleged slapping.? W do not believe that
the fact that two students standing next to Vuelvas did not see the
sl apping incident, despite having an unobstructed |ine of vision
proves that the incident did not occur. The record reflects that
there were approximately six clients in the green group roomat the
time of the alleged incident, and that it was both students first
day at the hospital. It is quite possible (although the record
does not state whether or not this was the case) that the students'
attention was diverted elsewhere in the room when the incident
occurred. As to Anita Bowersock, the other potential wtness to
the incident, the record reflects that she was busy dispensing
nmedication at the tine and her back was to appellant and Paul a
Bowersock's testinony that she did not see or hear a slap is of
little probative value considering that her back was turned to
appel l ant and she was concentrating on her dispensing duties.
Finally, as to the |ast charge of leaving clients
unsupervised, we agree with the findings of the ALJ that this
charge was not established by a preponderance of the evidence. The
record of the hearing reveals that on that date and tine in
question, Marin recalls watching appellant's group for appellant
whil e appellant took a cigarette break. For this reason, we find

i nsufficient evidence to support the charge that appellant's group

2 Student Mensah did not testify at the hearing, although
Vuel vas admtted that after the incident, Mnsah told her he did
not see anyt hi ng.
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was | eft unsupervi sed.

Appropri at eness of Penalty

The Adm nistrative Law Judge recommended that, based upon the
findings that appellant slapped Paul a and nade a threat against her
supervi sor, the dismssal should be sustained. W agree with this
concl usi on and sustain appellant's di sm ssal.

As noted in the California Suprene Court case of Skelly v.
State Personnel Board (1973) 15 Cal.3d 194:

Wiile the admnistrative body has a broad discretion in
respect to the inposition of a penalty or discipline, it

does not have absolute and unlimted power. It is bound
to exercise |egal di screti on, which is, in the
circunstances, judicial discretion. (Gtations.)

Skelly, 15 Cal.3d at 217-218.

In exercising its judicial discretion, the Board is charged
with rendering a decision which, in its judgnent, is "just and
proper."” CGovernnment Code section 19582. One aspect of rendering a
"just and proper decision" is assuring that the penalty is "just
and proper."

The Skelly court set forth several factors for the Board to
consider in assessing the propriety of the inposed discipline.
Among the factors to be considered are the extent to which the
enpl oyee's conduct resulted in, or if repeated is likely to result
in harmto the public service, the circunstances surrounding the
m sconduct and the likelihood of its recurrence.

In this instance, the appellant commtted physical abuse

agai nst a helpless client who had the brain functioning of an
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ei ght-nonth ol d baby. Al t hough we can understand that appell ant
may have becone inpatient in attenpting to tie Paula' s shoes when
Paul a kept interfering with what she was doing, she had absol utely

no right to slap Paula. As set forth in Paul Edward Johnson (1992)

SPB Dec. No. 92-17 at page 10:

Wrking at a center for developnentally disabled adults
poses stressful challenges everyday to hospital workers,
particularly those who nust deal with sonetines hostile,
uncooperative clients. The I|ikelihood of such physical
confrontations reoccurring is, unfortunately, high given
these working conditions. Wile the appellant may
normally be a very caring person...the State cannot
afford to ganble with the care and safety of those who
cannot care for thensel ves.

The fact that appellant only slapped Paula, rather than hit
her, and did not cause her any noticeable injury (beyond a
temporary red mark) does not mtigate against the inposition of

dismssal. As further stated by the Board in Paul Edward Johnson,

"the severity of the blowis irrelevant in evaluating the degree of

public harm" (Paul Edward Johnson at page 9.) A departnent should

not be required to wait until actual harm is inflicted upon a
client before renoving the source of potential abuse. Just as one
would not wish to leave an eight nonth old baby with a caretaker
who would slap the baby's hand for naking the dressing process
difficult, so should the state not entrust those under its care to
abusi ve behavi or.

Finally, the appellant argues that her |ong unbl em shed record

of state service mtigates against the inposition of the ultimte
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penalty of dismssal. W disagree. An enployee's length of state
service and good work history are certainly factors which the Board
has taken into consideration in assessing a just and proper penalty
and in determning the probability of recurrence. (See Leona A
Patteson (1993) SPB Dec. No. 93-15 at page 7.) This does not nean,
however, that a departnment may not rightfully dismss an enpl oyee,
despite a clean 25-year work record. As previously discussed
above, the safety of patients hospitalized under the care of the
State is too inportant a public concern to take a risk and all ow
appel l ant a second chance.
CONCLUSI ON

The Board finds cause to discipline appellant under Covernnent
Code section 19572, subdivisions (m and (t) (discourteous
treatnent of the public and other failure of good behavior) as
there is a preponderance of evidence that appellant slapped a
client's hand and threatened to damage a coworker's property. The
Board finds, however, that the charge of |eaving clients unattended
(i nexcusabl e negl ect of duty) was not established by a
pr eponder ance of evi dence. Because of the seriousness of the two
charges which were sustained, particularly the charge of patient

abuse, dismssal is found to be an appropriate renedy.
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ORDER
Upon the foregoing findings of fact and concl usions of |aw and
the entire record in this case, and pursuant to Governnent Code
sections 19582, it is hereby ORDERED that:
1. The adverse action of dismssal taken against Linda
Mayberry is hereby sustai ned.
2. This decision is certified for publication as a
Precedenti al Decision pursuant to Governnent Code section 19582.5.
STATE PERSONNEL BOARD*
Ri chard Carpenter, President
Lorrie Ward, Vice President
Alfred R Villal obos, Menber

*Menbers Stoner and Bos dissented fromthis decision.

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

August 9, 1994.

GLOR A HARMON
doria Harnon, Executive Oficer
St at e Personnel Board




