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DEC SI ON

This case is before the State Personnel Board (SPB or Board)
after the Board granted a Petition for Rehearing filed by the
Departnment of Corrections (Departnent) challenging the Board's
deci sion assessing interest on a backpay award at a rate of 10
per cent .

In its original decision in this case, the Board revoked a

two-step reduction of Correctional COficer Ul B ' s

sal ary and awarded hi m backpay and i nterest pursuant to Covernnent
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Code §19584.' The Department paid the back salary for the period

in question. A dispute arose between the parties, however, as to
the proper rate of interest to be applied, and the issue was
presented to an Admnistrative Law Judge (ALJ) who decided the
matter upon witten briefs. Bei ng unpersuaded that the code
sections relied upon by the parties to support their positions were
determnative of the issue, the ALJ concluded that since the Board
has the power to set the rate of interest through regulation, and
since the Board and the parties regularly appearing before the
Board had, in the past, followed an informal practice of awarding
10 percent interest, the 10 percent rate should stand "in the
absence of further regulation.™

The tinme has cone for the Board to set a rate of interest to
be applied to backpay awards rendered pursuant to CGovernnent Code
819584. As market interest rates have fallen, the propriety of the
Board's practice of awarding 10 percent has been raised on a nore
frequent basis before our ALJs. Recent devel opnents in case |aw
give the Board further reason to reexamne whether current |aw

supports a continuation of its past practice.

'Governnent Code §19584 provides, in pertinent part, that:

[ Whenever the board revokes or nodifies an adverse
action and orders that the enployee be returned to his
or her position, it shall direct the paynent of salary
and all interest accrued thereto.... (enphasis added).
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For the above reasons, the Board granted the Departnent's
Petition for Rehearing, determning to rely on its authority to
i ssue precedential decisions to determne the rate of interest to
be applied to backpay awards. After a review of the witten briefs
of the parties, and having listened to oral argunents, the Board
hereby determnes that the rate of interest to be applied to back-
pay awards rendered pursuant to Governnent Code 819584 is 7 percent
based on the rationale set forth bel ow

| SSUE

What is the appropriate interest rate to be paid on a backpay
award issued by the State Personnel Board pursuant to Covernnent
Code 8195847

DI SCUSSI ON

Since Covernnent Code 819584 does not specify the interest
rate to be applied to a backpay award, we nust |ook to other
sources to render a "just and proper" decision as to the proper
rate of interest. [See Governnment Code, 8§ 19582(a)] |In the instant
case, the Departnent argues that the proper rate of interest is no

more than 6 percent based on CGovernnent Code §926.10.2 Appel | ant

?Gover nnment Code §926. 10 provi des:

Any public entity...having a |iquidated claim against
any other public entity based on contract or statute of
the State of California, or any person having such a
claim against a public agency, shall be entitled to
interest comencing the 61st day after such public
entity or person files a liquidated claim known or
agreed to be valid when filed pursuant to such statute
or contract and such claimis due and payable. Interest
shall be 6 percent per annum
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relies upon Code of CGvil Procedure §685.010, subdivision (a)® to

support his argunent that the interest rate to be applied is 10
percent. W agree with the ALJ in this case that neither of these
sections is determnative of the rate of interest State
governnent al departnents shoul d be payi ng on backpay awards.

CGovernnment Code Section 926. 10

Governnent Code 8926.10, which states that any person who
"files" a liquidated claim against a public agency based on a
contract or state statute is entitled to 6 percent interest per
year, deals with clains required to be filed wth the Board of
Control under the California Tort dains Act (CGovernnment Code 8810
et seq.). The courts have generally held that backpay awards to
public enployees are not subject to the requirenments of the

California Tort Cains Act. (See Eureka Teacher's Assoc. v. Board

of Education (1988) 202 Cal . App. 3d 469.)

3Code of G vil Procedure § 685.010, subdivision (a) provides:

Interest accrues at the rate of 10 percent per annum on
the principal anount of a noney judgnent renaining
unsati sfi ed.
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Code of Cvil Procedure Section 685.010

Appellant relies on Code of Gvil Procedure 8685.010, which
sets the rate of interest to be paid on unsatisfied noney judgnents
at 10 percent, to support his claimthat the Board should retain
the 10 percent rate. Appel l ant overlooks the fact that the |aw
specifically provides that Section 685.010 cannot be enforced
against the State or a State agency. Section 685.010 is found in
Title 9 (Enforcenent of Judgnents) of the Code of Gvil Procedure.
Code of Gvil Procedure 8695.050, also found in Title 9, provides:

A noney judgnment agai nst a public entity 1is not

enforceabl e under this division® if the noney judgrrent |s

subject to Chapter 1 (conmmencing with Sectlon 965) °

or Article 1 (comrencing wth Section 970)° of Chapter 2

of, Part 5 of Division 3.6 of the Governnent Code.

Thus, the enforceability of a noney judgnent against a state
agency is specifically governed by CGovernnent Code 8965.5,
subdi vi sion (b), which provides:

A judgnment for the paynent of noney against the state or

a state agency is not enforceable wunder Title 9

(commencing with Section 680.010) of Part 2 of the Code

of Qvil Procedure but is enforceable under this
chapter. (enphasis added).

‘Division 2, entitled "Enforcement of Mney Judgnents" consists
of Code of Gvil Procedure 88695.010 t hrough 7009.

®Chapter 1 of Part 5 of Division 3.6 of the Governnent Code, is
entitled "Paynment of O ains and Judgnents Against the State.”

°Article 1 of Chapter 2 of Part 5 of Division 3.6 of the
CGovernnent Code is entitled "Paynment of Judgnents Against Local
Public Entities.™
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Even assumng, arguendo, that at sone point a backpay award
constitutes a "judgnent for the paynent of noney,’ " Chapter 1 does
not specify a rate of interest to be paid on such a judgnent.
Neither is there any case |aw specifically addressing the issue of
the proper rate of interest to be applied to backpay awards
rendered against state entities in light of the inapplicability of
the interest rate set forth in Section 680.010.

The case of San Francisco Unified School D strict v. San

Franci sco d assroom Teachers Assoc. (1990) 222 Cal.App.3d 146,

however, is instructive as it addresses the issue of the
inapplicability of the interest rate set forth in Section 680.010
to backpay awards rendered against local public entities. In that
case, a teacher's union had noved the trial court to assess
interest on the judgnents it obtained agai nst a school district for
backpay. The trial court had granted the union's notions at the
rate of 10 percent a year. One of the issues on appeal was the
propriety of the 10 percent rate of interest.

The court examned the |anguage of Governnment Code 8970.1,
subdivision (b), which is nearly identical to the |anguage in
Section 965.5, subdivision (b). Section 970.1 provides:

A judgnent is not enforceable under Title 9 (conmencing
with section 680.010) of Part 2 of the Code of Qvil

‘See discussion, infra, p.O9.
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Procedure but is enforceable under this article after it

becones fi nal
The court held that since Section 970.1, subdivision (b) exenpts
| ocal governnental entities fromthe provisions for enforcenent of
judgnents in Code of Gvil Procedure, Section 680.010 et seq., the
10 percent interest rate provided in Section 680.010 was
inapplicable to the award of backpay assessed against the school
district. The court specifically noted:

Although there is no indication in the Ilegislative

history of any intent to exclude public entities from

the statutory schene governing interest on judgnents,

that appears to be the effect of the plain |anguage of

Governnent Code section 970.1, subdivision (b).

Id. at p. 151.

The court then looked to article XV, section 1 of the
California Constitution for guidance. Article XV, section 1
provi des:

The rate of interest upon a judgnent rendered in any

court of this state shall be set by the Legislature at

not nore than 10 percent per annum..In the absence of

the setting of such rate by the Legislature, the rate of

interest on any judgnent rendered in any court of the

state shall be 7 percent per annum

Cting Harland v. State of California (1979) 99 Cal.App.3d 839,

842-848, the court held that article XV, section 1 mnandates
postjudgnent interest, that public entities are not excluded from

the mandate, and that the interest begins to accrue when the
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judgment is entered.® Since the legislature had not enacted a
statute governing the interest rate in a case of the type before
the court, the court concluded that interest should be cal cul ated

at the rate of 7 percent. [See also Union Pacific Railroad Co, v.

State Board of FEqualization (1991) 232 Cal.App.3d 983, 1007

(finding Governnent Code 8970.1 (b) exenpts local public entities
from Code of Civil Procedure 8680.010 and that a 7 percent interest
rate applied, per article Xy, section | of California
Constitution.)]

Since the |anguage of Section 965.5, subdivision (b) tracks
that of Section 970.1, we find the rationale set forth in San

Franci sco Unified School D strict as to the inapplicability of the

interest rate set forth in Section 680.010 to be persuasive. The
question of the applicability of the court's analysis of article
XV, section 1 to the issue before us is sonewhat |ess clear, both
because the article specifically refers to court judgnents and
because the article has been specifically interpreted as referring
to postjudgnent interest.

In Sandrini Brothers v. Agricultural Labor Relations Board

(1984) 156 Cal . App.3d 878, the Agricultural Labor Relations Board

8 The court recogni zed that the holding in the case of Mrris v,
Departnent of Real Estate (1988) 203 Cal.App.3d 1109, that the
constitutional provision does not create an entitlenment, but nerely
sets a ceiling on the post-judgnent rate, is contrary to Harl and,
but held that the case before it was governed by Harland rather
than Morris.
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(ALRB) had rendered a backpay award and had conputed interest at a
rate exceeding 10 percent.® The enpl oyer challenged the rate of
interest, contending that the ALRB's order violated the 10 percent
and 7 percent limtations on interest rates set forth in
article XV, section 1 of the California Constitution.

The court in Sandrini, noting that the constitutiona
| anguage, by its terns, refers to "a judgnment rendered in any court
inthis state," held:

A board, such as the ALRB, is not a "court" in the

nor mal usage of the term The Board 1is an

admnistrative agency over which appellate courts
exercise original jurisdiction in a proceeding in the

nature of mandanus. [citation omtted]. It has
promul gated its own procedural rules in the form of
regulations [citation omtted]; it is not bound by the
provisions of the Code of Gvil Procedure. Its orders

are not "judgnents" in the normal sense of the word, for
they nust be enforced by a superior court under the |ast
paragraph of Labor Code section 1160.8. 1d. at pp. 882-
883.
After setting forth several other reasons to support its
determnation that an ALRB order is not in the nature of a

judgnment, and citing precedent for rejecting any analogy between

backpay awards and noney judgnents [Perry Farns, Inc. .

Agricultural Labor Relations Board (1978) 86 Cal.App.3d 448, 464],

the court upheld the ALRB's Lu-Ette Farns formula for conputing

°The ALRB conputes interest on its awards in accordance with
its decision in Lu-Ette Farns, Inc. (1982) 8 A L.RB. No. 55. In
that decision, the ALRB adopted the interest rate formula used by
the National Labor Relations Board (NLRB). The interest rate is
that charged or paid by the Internal Revenue Service on delinquent
or overpaid taxes.
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interest on its own awards, notwithstanding the fact that the
formula yielded an interest rate exceeding 10 percent.

The court further held, however, that once a court order is
obt ai ned, or upon enforcenent by an appellate court, the backpay
award becones vested with enough attributes of a judgnent so that
the constitutional rate should apply. Thus, the court concl uded

the Lu-Ette Farns rate of interest should be applied up until the

time of conpliance or a superior court enforcenment order is
obtained or the award is enforced by an appellate court.
Thereafter, the legal rate should apply to the sum of the backpay
award and accrued interest. (ld. at p. 889). The court concl uded,
wi thout further explanation, that the "legal rate" was 10 percent.
W find the Sandrini analysis persuasive in nost respects
Li ke the ALRB, the SPB is a quasi-judicial agency that is not bound
by the Code of Cvil Procedure, but is governed by its own
procedural statutes and regulations. Further, enforcenent of a
Board order may be acconplished through the Board's application to
the superior court for an order conpelling conpliance. (CGovernnent
Code 818710). Thus, we conclude that while a court may be bound to
apply the constitutional rate of interest to a backpay award after
an enforcenent order is obtained or after judgnent is rendered on a
petition for wit of mandate, the Board itself is not bound by the
interest rates set forth in the California Constitution in

assessing interest on its own awards.
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Not wi t hstandi ng the unsupported conclusion in Sandrini that
the legal rate is 10 percent, we find the rationale set forth in

San Francisco Unified School District, supra, supporting use of the

7 percent rate once a backpay award beconmes a judgnent, nore
per suasi ve. In enacting Code of Gvil Procedure 8685.010, the
| egislature "set the rate of interest upon a judgnent rendered in
any court of this state" pursuant to article XV, section 1 of the
California Constitution. Since Section 685.010 is inapplicable to
j udgnents agai nst state agencies [CGovernnent Code 8965.5 (b)], and
since there appears to be no other applicable statutory rate of
interest, the constitutional default rate of 7 percent would apply

under the rationale of San Francisco Unified School D strict,

supra, [See also Union Pacific Railroad Co. v. State Board of

Equal i zati on (1991) 231 Cal. App.3d 983 at 1007.]

Havi ng concl uded that the proper postjudgnent interest rate is
7 percent for court ordered backpay awards, we note that at |east
one court has recognized the irrationality of determning the rate
of interest based on whether the backpay was rendered in an
admni strative proceeding as opposed to a judicial one. (See

Goldfarb v. Gvil Service Conmission (1990) 225 Cal.App.3d 633).

W do not believe the anpbunt of interest payable on a backpay award
shoul d be dependent upon whether an enpl oyee is vindicated before
the State Personnel Board or in court after having filed a petition

for wit of admnistrative nandate. Neither should the fact that
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the constitutional provision deals with postjudgnent interest only
steer us away from reliance on the guidance provided by the
constitution. Covernnent Code 819584 nmakes no distinction between
pr ej udgmnent and post j udgnent i nterest. Assum ng t he
constitutional provision sets the postjudgnment interest rate at 7
percent on all backpay awards rendered pursuant to Section 19584,
we see no reason that application of the sane rate of interest for
the period of tine between the date of the initial deprivation of
salary to the date of judgnent would not be "just and proper."

W therefore determne that 7 percent is a "just and proper”
rate of interest to be applied to all orders of the Board pursuant
to Covernnment Code 819584 rendered on or after the date this
deci si on becores final . W nmake this determnation prospective
only in that there is currently no law that clearly governs the
rate of interest to be applied to backpay awards rendered by the
Board, and in that a 10 percent rate has been relied upon by the
parties and the Board in the conduct of its business for many
years. Furthernore, there is anple precedent to support the
Board's position that changes in interest rates should be given

prospective effect only. Hersch v. Gtizens Savings & Loan Assn

(1985) 173 Cal . App.3d 373; 66 Qps. Cal. Atty. Gen. 217 (1983).

%Since the backpay award in the instant case was rendered
prior to the date this decision beconmes final, the interest rate
should be conputed at 10 percent in accordance with the Board's
past practice.
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ORDER

Upon the foregoing conclusions of law, it is hereby ORDERED
t hat :

1. The interest on the backpay award at issue in this case is
set at 10 percent;

2. The interest rate on backpay awards rendered on or after
the date this decision becones final is set at 7 percent;

3. This opinion is certified for publication as a

Precedenti al Decision (Governnment Code 819582.5).

THE STATE PERSONNEL BQARD*
Ri chard Carpenter, President
A ice Stoner, vice President
Lorrie Ward, Menber

Fl oss Bos, Menber
Alfred R Villal obos, Mnber

* * * * *

| hereby certify that the State Personnel Board nade and
adopted the foregoing Decision and Order at its neeting on

March 8, 1993.

GLOR A HARMON
doria Harnon, Executive D rector
St at e Personnel Board






