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Under Evi dence Code sections 721 and 801, the opponent of expert
testimony may attack an expert's opinion by challenging the information
upon which the expert's opinion is based. 1In this case, the Departnent
nmedi cal | y denoted appel | ant based solely on the nedical report of a
psychi atrist, yet the Adm nistrative Law Judge (ALJ) refused to allow
appellant to challenge the truth and/or wei ght of the information upon
whi ch the psychiatrist, testifying as an expert w tness, based his opinion
that appellant was unfit for duty. One issue before this Board is whether
the ALJ's rulings in this regard deprived appellant of a fair hearing.

A second issue involves application of the Skelly rule, which
provi des, anong other things, that prior to termnating or denoting an
enpl oyee, a departnent nust provide to the enployee a copy of all the

mat eri al upon which the discipline is based. Appellant asserts
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that he was not provided all the docunentation to which he was entitled
under the Skelly rule.

In this decision, the State Personnel Board remands this case to
anot her ALJ for further hearing, finding that the ALJ's failure to all ow
appellant to attack the basis of the nedical expert's opinion deprived
appel l ant of a fair hearing. In addition, the Board finds no Skelly
vi ol ati on.

BACKGROUND

Procedural Sunmmary

This case is before the Board for determ nation after the Board
rejected the Proposed Decision of the ALJ in the matter of the appeal by
LI 9 froma nedical denotion fromthe position of Parole Agent |
(PA'1) to Associate Governnental Program Analyst (AGPA) with the Departnent
of Corrections at Sacranento (Departnent). After a hearing, the ALJ
sust ai ned appel lant's denotion and rejected his claimthat a Skelly
viol ation had occurred. The Board rejected the ALJ's Proposed Deci sion and
determ ned to decide the case itself. The Board has reviewed the record,
including the transcripts, exhibits, and witten argunents of the parties,
and heard the oral argunents of the parties, and now i ssues the foll ow ng
deci si on.

Factual Summary

Appel l ant subm tted to nmedi cal exam nations on July 30, 1990 and again
on July 28, 1992. The nedical reports that resulted fromthese
exam nations concluded that appellant was not psychiatrically fit to
performthe full range of his duties as a PAl. After these reports

i ssued, the Departnent assigned appellant to work as an AGPA. Appel |l ant
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chal I enged neither his nedical reports nor his assignment to anal yst work.
W note, however, that, although appellant was assigned anal yst duti es,
his salary remained at the PA | |evel

In October of 1995, as a result of a decision by the Departnent to
rotate PAs out of special assignnments, the Departnent ordered appellant to
submt to another nedical exam nation to see if he should be returned to
field work. The Departnent sent appellant to Robert Levine, M, a
psychiatrist, for a psychiatric nmedical exam nation. Dr. Levine found that
appel l ant was not psychiatrically fit to return to field work but found
that he was fit for analyst work. Based solely on this report, the
Department nedically denoted appellant to an anal yst position. Appellant
appeal ed his denoti on.

At the hearing before the ALJ, Dr. Levine described the psychiatric
exam nation as a standard exam nation. It included identifying any present
illness, collecting a past history, conducting a nental status exam nation
and, finally, conducting a document review. Based on his exam nation of
appel lant, Dr. Levine diagnosed appellant as suffering from al cohol abuse,
apparently under control. Although appellant clainmed not to suffer from
any substance abuse probl ens, Levine nonethel ess di agnosed al cohol as a
problem noting that denial is common in cases concerning al cohol abuse.

At the hearing, Dr. Levine testified that he based his diagnosis and
recommendati on on the whole picture supplied by the interviewwth
appel l ant, the nedical history and reports, and other docunents provi ded by
the Departnent. One of the nedical reports reviewed by Dr. Levine was

witten by another psychiatrist , Dr. Marusak. Dr. Marusak, in
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turn, relied on the report of a Field Parole Agent who descri bed
appel l ant's conduct during an incident which occurred in 1990 in which
appel I ant unhol stered his gun during a confrontation with a parolee. The
agent wote in his report that appellant snelled of al cohol and acted

i nappropriately. Dr. Marusak relied on the agent's report in diagnosing
suspected al cohol abuse. The Departnent's initial renoval of appellant
from PA duties was based primarily on this report. The other report was
witten by a Dr. Donlon. Dr. Donlon also relied in part on the agent’s
report and Dr. Marusak's use of the report in formng his opinion that
appel l ant was an abstai ni ng al coholi c.

Dr. Levine testified that in making his evaluation, he relied, in
part, on the other doctors' reports and appellant’s own description of
the incident. Dr. Levine concluded that appellant's description of how and
why he had unhol stered his weapon did not make sense. Thus, both the
medi cal docunentation and appellant's view of the incident fornmed the basis
for Dr. Levine's opinion that appellant was an al coholic in denial

During cross-exam nation, appellant attenpted to attack the validity
of Dr. Levine's finding that appellant suffered fromdifficulties with
al coholismby attacking the information Dr. Levine relied upon in making
the assessnent. For exanple, appellant wanted to question Dr. Levine about
whet her the m x of medications appellant was allegedly taking at the tine
of the unhol stering incident could have caused the behavior the percipient
witness identified as caused by al cohol use. The ALJ did not allow
appel l ant to expl ore whether appellant's conduct during the unhol stering

i nci dent coul d have been the result of sonething other than al cohol abuse.
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Dr. Levine also testified that, at the time of the exam nation
appel l ant was very stressed and had difficulty handling criticism Dr.
Levine indicated that, in making this determnation, he relied in part on a
menor andum by appel |l ant's supervi sor, Bonnie Long-diver, in which she
stated that appellant did not handle criticismwell.

On cross-exam nation, appellant attenpted to exam ne the weight Dr.
Levine placed on Long-Aiver's letter by asking Levine if his opinion would
change if another supervisor stated that appellant did handle criticism
well. The ALJ did not allow Dr. Levine to respond to this hypotheti cal
because the supervisor upon whose experience the hypothetical was based
had been appellant's supervisor 2 or 3 years earlier than the tine period
covered by Dr. Levine's review. Appellant nmade an offer of proof that this
supervi sor would have testified that appellant was open to criticism

Through anot her hypot hetical, appellant sought to attack the wei ght
Dr. Levine, and hence the Departnent, placed on a report by appellant's
supervi sor that indicated that appellant may have acted inappropriately in
interactions with her. The ALJ did not allow this hypothetical question
ei t her.

Appel l ant attenpted to call his own expert, Dr. d obus, who, appell ant
asserted in an offer of proof, would challenge, in general, the validity of
Dr. Levine's opinion that appellant was not fit for duty as well as
specifically challenge Dr. Levine's use of the underlying docunentation to
formthe basis of his opinion. The ALJ did not allow Dr. G obus to testify
because his exam nation of appellant was conducted al nost 4 nonths after
Dr. Levine's exam nation of appellant. The ALJ found that Dr. Q obus

testimony m ght be relevant for a
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rei nstatenment hearing but not to determine if appellant was fit for duty at
the tinme he was denot ed.

The appel l ant, hinself, undertook to testify that the information
relied upon by Dr. Levine was incorrect and, therefore, should be rejected.
The ALJ refused to allow appellant, a |ay person, to testify about past
factual incidents.

At the hearing, the ALJ repeatedly stated that her function at a
nmedi cal denotion hearing was not to place herself in the role of the
medi cal exam ner, but nmerely to determ ne whether the Departnent reasonably
relied on the nedical report.

Prior to the hearing, appellant sent a letter dated April 17, 1996 to
t he Departnent requesting both Dr. Levine's report and the docunentation
relied upon by Dr. Levine in preparing his diagnosis. In the Proposed
Deci sion, the ALJ characterized that letter as "hostile, extrenely
adversarial and demanding." The ALJ noted that the letter included
accusations of extreme m sconduct agai nst the exam ning physician as well
as accusations against the Deputy D rector whom appel | ant accused of
"blatantly and with malice-of-forethought (sic) and retaliation [to have]
capriciously denied ny person due-process- of-law." The ALJ found that the
request was "synptomatic of appellant's inappropriate reaction to stress”
and found the letter supported Dr. Levine's diagnosis of appellant's
condi tion.

DI SCUSSI ON
ALJ's Evidentiary Rulings

Appel l ant clains that he was denied a fair hearing because the ALJ
abused her discretion by excluding essential, relevant and probative

evi dence, specifically, appellant's
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right to cross-examne Dr. Levine on the factual basis of his report;
appellant's right to use witness testinony to dispute the factual basis of
Dr. Levine's report; appellant's right to use his own testinony to dispute
the factual basis of Dr. Levine's report; and appellant's right to call and
exam ne his own expert witness in regard to appellant's fitness for duty.
Finally, appellant challenges the ALJ's conclusion that the tone of
appellant's letter requesting docunents supported Dr. Levine's report.

A departnment may require an enployee to submt to a nedica
exam nation to evaluate the enployee's fitness for duty.' |If, after
considering the nmedical report and other pertinent information, the
departnent concl udes that the enployee is unable to performthe work of his
or her present position but is able to performthe functions of another
position, the departnment may denote or transfer the enployee to that other

position. 2

The denoted enpl oyee has the right to appeal the departnent's
decision to denote.® At the hearing, the departnent has the burden of
denonstrating that the enpl oyee was unable to performthe work of his
present position.*

Thr oughout the hearing, the ALJ maintained that, in an appeal of a
medi cal action, it was not the ALJ's duty to substitute his or her judgnent
for that of the nmedical expert but nerely to determ ne whether the
departnment reasonably relied on the nedical report. This approach
m sstates the purpose of the hearing. As noted in Newran v. State

Per sonnel Board®, the "relevant inquiry is whether the nedical reports and

ot her pertinent information

Government Code § 19253.5, subdivision (a).

Government Code § 19253, subdivision (c).

Government Code § 19253.5, subdivision (f).

Government Code § 19253.5 (c); Overton v. State Personnel Board (1975) 46 Cal.App.3d 721, 725.
(1992) 10 Cal.App.4th 41, 50

a b W N P
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avail able at the tine establish" that the appell ant was not capabl e of
performng the duties of his position. This is not to say, however, that
psychiatric medical reports nust be taken at face value. As noted by a
court of appeal evaluating a nedical expert‘s testinony: "The science of
psychiatry . . . has not yet reached the plateau of infallibility where the
courts nust cede their powers of adjudication even when a pronouncenent has
been made by a psychiatrist in answering the ultimte question at issue,
that his patient was inconpetent." °

Li kewi se, the Board cannot cede its powers to evaluate the
pronouncenents of nedi cal experts appearing at Board hearings. |In order to
determ ne whether a medical report establishes that an enployee is unfit
for duty and a nedical denotion is necessary, the ALJ cannot blindly rely
on the medical report:. The ALJ nust evaluate the nmedical report in |ight
of any other relevant information brought forward at the hearing. The
issue is not whether the Departnent reasonably relied on the nedical report
but whet her the enpl oyee was or was not nedically fit for duty. For an ALJ
to make this determ nation, the opponent of the nedical report nust be
allowed to test the medical expert's opinion. In other words, the ALJ nust
treat the testinony of a nmedical expert offering an opinion in a section
19253.5 hearing the sane as the ALJ would treat the testinony of any
ot her expert.

At | east two specific evidence code sections address the content of
expert testinony and the neans by which an opponent of expert testinony may

test the expert's opinion.

® Mills v. Kopf (1963) 216 Cal.App.2d. 780, 785-86.
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Evi dence Code 801 provides in pertinent part that:

If a wtness is testifying as an expert, his testinony in the
formof an opinionis limted to such an opinion as is:

. . . (b) Based on matter (including his special know edge,

skill, experience, training, and education) perceived by or
personal ly known to the witness or made known to himat or before
the hearing, whether or not admssible, that is of a type that
reasonably may be relied upon by an expert in formng an opinion
upon the subject to which his testinony relates, unless an expert
Is precluded by Taw fromusing such matter as a basis for his
opi ni on. (enphasis added).

Evi dence Code § 721, subdivision (a) provides that an expert w tness
may be "cross examned as to (1) his qualifications, (2) the subject to

whi ch his expert testinony relates, and (3) the nmatter upon which his

opinion is based and the reasons for his opinion." (enphasis added).

In the present case, the Departnent relied solely on the testinony and
report of its expert wtness, Dr. Levine, to denonstrate that appellant
was unable to performthe work of his present position. Dr. Levine was
open that his opinion was based not only on his own exam nation of
appel  ant but on the docunentation provided by the Departnent. Appell ant
repeatedly attenpted to cross-examne Dr. Levine on his use of the
under | yi ng docunentation, but was rebuffed each tinme by the ALJ on grounds

that she did not want to litigate the incidents described in the docunents.

The Board recogni zes that the ALJ has authority to exclude testinony
t hat woul d i nvol ve undue consunption of tine.” In addition , the Board
agrees that the purpose of the hearing is not to litigate the factual basis
of the supporting docunentation and rejects the appellant’s argunent that

the Departnent has the burden of proving by non-hearsay

7Evidence Code 8§ 352.
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evi dence every factual allegation contained in the underlying docunents.
Nonet hel ess, the Board finds that appellant should have been allowed to
exam ne Dr. Levine about the use he made of the docunentation and to
exam ne the weight Dr. Levine placed on this supporting docunentation

The ALJ indirectly and directly grounded many evidentiary rulings on
what she perceived to be her limted role in a hearing under Governnent
Code 8§ 19583.5, and, thus, denied appellant the latitude necessary to
effectively rebut the Departnent's case. A hearing on a nedical denotion
i s not neaningful unless an appellant is given an opportunity to attack the
medi cal opinion. Consequently, we remand this case back to an ALJ to
enabl e appellant to appropriately cross-exam ne Dr. Levine and present
rel evant evidence of his owm as to his nedical fitness at the tine of the
denot i on.

Appel I ant argues that the ALJ inproperly used the "tone" of his Apri
17, 1996 letter to support her finding that appellant was unfit for duty at
the tinme he was nedi cally denot ed. The Board agrees. As noted above, the
court of appeal has found that, in a nedical term nation or denotion
hearing, the issue is whether the Departnent has presented "pertinent

information available at the time [to] establish such incapacity."® In

this case, the ALJ erroneously relied on a letter witten nonths after the
action was taken to denonstrate that appellant was unfit for duty at the

time the action was taken. This is clear error.

8 Newman, 10 Cal.App.4th at 50.
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Skelly Issue

Appel lant clains that, in violation of the Skelly rule, the Departnent
failed to provide himwith a copy of all the materials upon which the
medi cal denotion was based . The facts pertinent to this claimare that,
after exam ning appellant, Dr. Levine prepared a report finding that
appel lant was not fit for duty as PA |l but clearing himfor a non-
supervi sory AGPA position. After review ng the nedical report and
consulting wwth the Legal Ofice, the Health and Safety O ficer, and other
persons in managenent, Return-To-Wrk Coordi nator Debra K. Uneda, prepared
a letter to appellant for the Deputy Director's signature to the effect
that, based on Dr. Levine's report, appellant should not be returned to
unrestricted duty as a PA 1 and should be nedically denoted to Associate
Gover nment Program Anal yst.

The letter stated in part:

The appoi nting power after considering the enclosed nedical reports of
Robert Levine, MD dated Novenber 7, 1995, has concluded that your non-

industrial illness precludes your continued enploynent as a Parole Agent |.
(Enmphasi s added.)

The letter concluded with the notation "Encl osures” after the signature
l'ine.

Ureda testified that she attached a copy of Dr. Levine's report to the
letter and submtted the packet to Bonnie Long-diver, Operations
Adm ni strator for Parole and Community Services Division of the Departnent
of Corrections. Long-Oiver testified that she reviewed the packet
(itncluding Dr. Levine's report) prior to forwarding it to the Deputy

Director for approval and signature.
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The Deputy Director signed the letter and returned the packet to Unreda

who gave the letter and report to Carol Kincaid, her Ofice Assistant, for
mai ling. While Kincaid renmenbered getting the packet from Uneda , she did
not explicitly remenber mailing the packet but testified that she would
have fol |l owed her standard routine and nmailed the entire packet to
appellant. Although Uneda also testified that it was standard practice to
conplete a proof of service for these notices, the Departnent did not
present a proof of service at hearing.

Ferd Shaw, appellant's former supervisor, testified that, on or
around, Friday, April 12, 1996, he hand-delivered to appellant a witten
copy of the notice of nedical denotion. Both appellant and Shaw agree that
the copy delivered by Shaw did not have Dr. Levine's nedical report
attached to it. Appellant denies receiving a copy of the nailed notice
and, consequently, denies ever receiving a copy of Dr. Levine's nedical
report. Appellant's wfe testified that, nore often than not, she
col l ected the household mail and she did not recollect receiving a copy of
t he notice either.

Appel lant filed an appeal of his nedical denotion on January 22, 1996
but did not request a copy of the nedical report referred to in the
denotion notice. Appellant did not request a copy until just before the
second hearing date in late April 1996.

In the California Supreme Court case of Skelly v. State of California

("Skelly")®, the court set forth certain notice requirenents that a public
enpl oyer nust fulfill to satisfy an enpl oyee's pre-renoval procedural due
process rights:

At a mnimum these prerenoval safeguards nust include notice of

t he proposed action, the reasons therefore, a copy of the charges
and materials

°(1973) 15 Cal.3d 194
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upon which the action is based, and the right to respond, either
orally or in witing, to the authority initially inposing discipline.
(Enmphasi s added.)

Pursuant to Skelly, the Board enacted Rule 52.3 which specifically

applied the Skelly rule to certain other enploynent actions, including
medi cal term nation or denotion. Rule 52.3 provides in pertinent part:

(a) Prior to any adverse action, rejection during the probationary
period or the denotion, term nation or transfer between classes of an
enpl oyee for nedical reasons, the appointing power... shall give the
enpl oyee witten notice of the proposed action. This notice shall be
given to the enployee at |east five working days prior to the
effective date of the proposed action... The notice shall include:

(1) the reasons for such action,

(2) a copy of the charges for adverse action,

(3) a copy of all materials upon which the action is based.
(4)

(5)

(

notice of the enployee's right to be represented in

proceedi ngs under this section, and

notice of the enployee's right to respond..
Enphasi s added.)

Appel | ant seeks backpay based on his claimthat the notice of his
medi cal denotion was defective in that he was not provided with a copy of
all the materials upon which the action was based. Appellant's claimis
based on two alleged errors. First, appellant clains that the notice of
hi s medi cal denotion did not include the copy of the nedical report upon
whi ch the Departnment clainms to have relied. Appellant does not dispute
that he received a copy of the letter inform ng himof his nedical
denotion. Appellant clains, however, that he never got the copy the
Department clains to have mail ed which included the copy of Dr. Levine's
medi cal report. Second, appellant clains that, in addition to the m ssing

medi cal report, all other nedical reports and docunents reviewed by the

reporting physician should have been included in the Skelly package.
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While credibility determ nations by an ALJ are not conclusively
bi nding on the Board,'® the Board gives weight to credibility
determ nations by the ALJ absent evidence in the record that contradicts
these determinations. Here, the ALJ found Departnent w tnesses Uneda
and Kincaid credible when they testified that, as was customary, they
prepared the entire packet, including the nmedical report, for mailing and,
in the regular course of business, nuailed the packet to appellant.

In addition, the ALJ found appellant not credible when he testified
that he had not received the nailed packet. The ALJ based this credibility
determ nation on appellant's testinony at hearing and on the fact that
appel lant did not request a copy of the mssing attachnment until nonths
after the notice was received. W find those grounds sufficient to support
the ALJ's credibility determ nation that appellant received the entire
packet, including the attachnment, by mail.

Even if a clerical error had occurred and the Departnent had
i nadvertently omtted the enclosure fromthe packet, appellant would not be
entitled to a Skelly renmedy based solely on a clerical error that should
have been apparent to appellant when he first read the notice of nedi cal
denotion. The purpose of Rule 52.3. is "to guard agai nst [adverse

actions] taken which are unsupported by facts." *?

The Skelly rule is not
designed to provide a wndfall for appellants based on non-prejudici al
clerical errors. An appellant, having notice of a clerical error, may not
sit back and, w thout requesting a copy of the m ssing docunent,

accunul at e backpay. Thus, even assum ng appell ant was not properly

10 See Karen Johnson (1992) SPB Dec. 92-02, at p. 4.
1 |inda Mayberry (1994) SPB Dec. 94-25, at p. 6.

“ RN W (1994) SPB Dec. 94-11, at p.7.
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supplied with the required nedical report, under these circunstances, no
Skelly renmedy is warrant ed.

Appel  ant al so argues that his Skelly packet was defective because,
under the Skelly rule, appellant shoul d have been provided with copies of
all the reports that the doctor relied on to determ ne that appellant was
not fit for duty. Appellant is mstaken. It is well settled that due
process requires only that appellant be given copies of the materials
actually relied on by the individual who made the decision to take adverse
action. Doctor Levine did not nake the decision to nedically denote
appel l ant. Doctor Levine may have concl uded that appellant was not fit for
duty, but the doctor's conclusions are nerely recomendati ons consi dered by
t he appointing power in making the decision to denote.®?

The appel | ant has the burden of proving a Skelly violation and nust |,
therefore, establish what materials were relied on by the person making the
decision to take adverse action.' Here, the record indicates that Ureda
prepared a proposed letter for signature of the Deputy Director and
i ncluded only the nedical report as support. Inits letter to appellant
and its argunents before the Board, the Departnent asserts that it relied
exclusively on the report of Dr. Levine. Appellant provides no evidence to
the contrary.

Appel lant also intimates that the Departnent is sonehow trying to hide
rel evant docunents by m srepresenting that the individual who made the
decision to nedically denote appellant relied only on the one nedical
report. The Board finds no support for that intimation. This situationis

di stingui shable fromthat of Daniel Jong where the Board found

'3 Government Code § 19253.5, subdivision (c).
4" Sharp-Johnson (1995) SPB Dec. No. 95-14
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a Skelly violation when the Departnent failed to provide a copy of an EEO

report that the Board found was the primary docunent upon which the
Department relied in taking action.' There is no showing that the
Department relied on anything other than the one nedical report.
We do not find that a Skelly violation occurred.
CONCLUSI ON

The Board finds that the ALJ failed to allow appellant to attack the
basis of the medical expert's opinion thereby depriving appellant of a fair
heari ng. The Board remands this case to an ALJ to all ow appellant an
opportunity to appropriately cross-examne Dr. Levine and present relevant
evidence of his own as to his nmedical fitness at the tine of the denotion.

In addition, the Board finds no Skelly violation.
ORDER

Upon the foregoing findings of fact and concl usions of |law, and the
entire record in this case, it is hereby ORDERED t hat:

1. This case is remanded to the Chief Adm nistrative Law Judge for
assignment to a different ALJ for the limted purposes of allow ng
appellant to cross exam ne the Departnent's expert w tness, present
rel evant evidence attacking the expert's opinion and to prepare a new
Proposed Deci si on.

2. This opinion is certified for publication as a Precedenti al

Deci si on?®

15(1996) SPB Dec. No. 96-01.
16 Government Code section 19582.5.
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